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clause to supercede a provision of ERISA itself.” Id.
at----n. 9, 114 S.Ct. at 526 n. 9. If this court were to
accept PLC's argument, it would be the first decision
of any court to apply the McCarran-Ferguson Act to
supercede a provision of ERISA.

[5] We find that the saving clause was inserted
into ERISA specifically because ERISA relates to
insurance, and Congress intended to prevent ERISA
from preempting state insurance laws. The logical
reading of the statutes and the Court's opinion in
Harris Trust is that ERISA is not subject to the
McCarran-Ferguson Act because ERISA relates to
insurance. Although the saving clause generally
precludes the application of ERISA's broad
preemption provision to state insurance laws, that
clause does not prevent the application of ERISA's
fiduciary standards in areas governed by state
insurance laws.™ Accordingly, the district court was
correct in finding that the McCarran-Ferguson Act
does not bar the Plaintiffs' claims.

FN8. ERISA's legislative history also
indicates that the McCarran-Ferguson Act
does mnot preempt ERISA's fiduciary
standards because ERISA relates to
insurance. SeeS.Rep. No. 127, 93d Cong.,
2d  Sess. (1974), vreprinted in 1974
U.S.C.C.A.N. 4838, 4871 & 4883.

C. Fiduciary Status of the Defendants

On cross-appeal, PLC asserts that the district
court erred in ruling that, as a matter of law,
defendants Hurwitz and Leone were Plan fiduciaries
(thus granting the Secretary of Labor's and arguably
Plaintiffs' motion for summary judgment), and that
the status of defendants Schwartz, Taco, MAXXAM
and MGI could not be decided as a question of law
(thus denying Plaintiffs' motion for summary
judgment as well as Defendants' cross-motion for
summary judgment).

1. Is the Issue Properly Before This Court?

[6] Before addressing the merits of the district
court's fiduciary status holdings, we must determine
whether we have jurisdiction to consider the issue.
The question of jurisdiction arises because the district
court addressed*1458 the summary judgment motion
of the Plaintiffs in this action as well as that of the

Secretary of Labor in the related action, Reich v.
Pacific Lumber, No. C-91-1812-SBA (N.D.Cal. filed
June 12, 1991). The current case and the Secretary's
action were treated as related cases, and the two cases
proceeded concurrently pursuant to the same pretrial
order. On May 11, 1993, the district court heard
arguments regarding motions in both actions
concerning the fiduciary status of Defendants.
However, at the same time, it heard arguments
regarding Plaintiffs' standing as “participants” as
discussed above. In an order filed on May 17, 1993,
the district court held that defendants Hurwitz and
Leone were plan fiduciaries and granted summary
judgment on this point, but as to the other defendants,
summary judgment was denied. At the same time, the
district court held that Plaintiffs lacked standing.

Because only Plaintiffs' action is being appealed
at this time (the Secretary's action having been stayed
pending the outcome of this appeal), it is asserted that
the district court did not rule on the fiduciary status
of Defendants in the case at bar, but only made the
ruling as to the Secretary's action. PLC takes the
position that the district court divested itself of
jurisdiction over Plaintiffs' action when it ruled that
Plaintiffs lacked standing, and so only ruled on the
fiduciary duty question in the Secretary's suit.

In the preamble to the district court's May 17
order, the court summarized that at the hearing on
May 11, 1993:

For the reasons stated at oral argument, the court

. granted plaintiffs' cross-motions for summary
adjudication in both cases regarding the fiduciary
status of defendants Charles Hurwitz and William
Leone; denied the plaintiffs' cross motion and the
defendants' motion for summary adjudication in both
cases regarding the fiduciary status of defendants
Maxxam, Inc., Maxxam Group, Inc., Paul Schwartz
and James laco.

Defendants' motion for summary judgment for
lack of standing in the Kayes case was taken under
submission.

Kayes v. Pacific Lumber Co., Nos. C-89-3500
SBA, C-91-1812 SBA, 1993 WL 187730, at *1, 1993
U.S.Dist. LEXIS 7280, at *1-2 (May 17, 1993). In
the body of the Order, the district court held that
Plaintiffs lacked standing and dismissed their action.
At the conclusion of this Order, the court stated “IT
IS HEREBY ORDERED THAT (2) The
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Secretary's motion for summary adjudication of the
fiduciary status issue is GRANTED with respect to
defendants Pacific Lumber, Charles Hurwitz, and
William Leone. With respect to other defendants, the
motion and cross-motion for summary adjudication
of the fiduciary status is DENIED.” Id. at *3,1993
U.S.Dist. LEXIS 7280, at *6-7.

The preamble to the order reveals that the court
ruled on the fiduciary status issue in both cases. The
court's statement in the written Order, holding that
the Secretary's motion is granted in part and denied in
part, reflects the fact that the court determined that
Plaintiffs lacked standing and therefore dismissed
their case. Once it found that Plaintiffs lacked
standing, the district court no longer had jurisdiction
over their claims and so only had to rule on the
Secretary's motion at the conclusion of the Order.

We find that the issue of fiduciary status is
properly before this court. The district court ruled
orally on the issue as it related to both parties. The
fact that it later found that Plaintiffs lacked standing
does not change the finality of that order.

2. Fiduciary Status of Hurwitz and Leone as a Matter
of Law

[7] PLC argues that the district court erred in
finding that, as a matter of law, Hurwitz and Leone
were fiduciaries of the Plan. This court reviews the
grant of summary judgment de novo, viewing all
evidence in the light most favorable to PLC, the
nonmoving party. See Wang Laboratories, Inc. v.
Kagan, 990 F.2d 1126, 1128 (9th Cir.1993). The
facts are not in question here; it is purely a question
of law that we must determine.

[8] PLC asserts that Hurwitz and Leone were not
fiduciaries because they acted solely on behalf of
PLC, who was the named fiduciary*1459 in the Plan.
Under ERISA § 402(a)(1), 29 U.S.C. § 1102(a)(1),
every plan must have a named fiduciary with
authority to administer the plan. ERISA permits
corporations to be fiduciaries. See ERISA § 3(9), 29
U.S.C. § 1002(9) (definition of “person” includes
corporation, and ERISA § 3(21)(A), 29 US.C. §
1002(21)(A) defines fiduciary in terms of a
“person”); Confer v. Custom Eng'g Co., 952 F.2d 34

36 (3d Cir.1991).

The Plan at issue named the corporation PLC as
the Plan fiduciary. Pacific Lumber Company
Retirement Plan, § 11(b). It further went on to
provide that the Company could delegate fiduciary
responsibilities, but that “[t]he Company's duties and
responsibilities under the Plan not delegated to other
fiduciaries ... shall be carried out by the Company's
directors, officers and employees, acting on behalf of
and in the name of the Company ... and not as
individual fiduciaries.” Id., § 11(e).

[9] PLC's proffered ground for error rests on the
contention that where a corporation is the named
fiduciary, the persons who act on behalf of the
corporation do not become individual fiduciaries by
virtue of those acts, even under the functional
definition of fiduciary set forth in ERISA § 3(21)(A),
29 US.C. § 1002(21)A). PLC's argument lacks
merit.

ERISA § 3(21)(A), 29 U.S.C. § 1002(21)(A),
provides a functional definition of a fiduciary which
depends, in part, upon whether a person “exercises
any discretionary authority or discretionary control
respecting management of such plan or exercises any
authority or control respecting management or
disposition of its assets....” The Supreme Court has
held that ERISA “defines ‘fiduciary’ not in terms of
formal trusteeship, but in functional terms of control
and authority over the plan, thus expanding the
universe of persons subject to fiduciary duties-and to
damages-under § 409(a).” Mertens v. Hewitt Assocs.,
508 U.S. 248, ----, 113 S.Ct. 2063. 2071, 124 L..Ed.2d
161 (1993) (citation omitted).

PLC does not claim that under this functional
test Hurwitz and Leone are not fiduciaries. Instead,
citing Confer, it asserts that because PLC acted solely
on behalf of the corporation, only the corporation is a
fiduciary, not its officers. In Confer, the Third Circuit
held that “when an ERISA plan names a corporation
as a fiduciary, the officers who exercise discretion on
behalf of that corporation are not fiduciaries within
the meaning of section 3(21)(A)(iii), unless it can be
shown that these officers have individual
discretionary roles as to plan administration.” 952
F.2d at 37. The gist of the Third Circuit's holding is
that where a corporation is designated as the plan
fiduciary, an officer's actions will not render that
officer a fiduciary where those actions are ones with
which the designated named fiduciary is chargeable.
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In other words, when the named fiduciary does not
designate the officer, either explicitly or impliedly, as
a fiduciary, the officer is shielded from personally
becoming a fiduciary, id., so long as he acts within
the corporate form. See id. at 38 n. 4.

Insofar as Confer holds that a corporate officer
or director acting on behalf of a corporation is not
acting in a fiduciary capacity if the corporation is the
named plan fiduciary, we disagree with the Third
Circuit's conclusion. The Confer holding is
undermined by the decision of this court in Yeseta v.
Baima, 837 F.2d 380 (9th Cir.1988), the text of
ERISA, and the agency interpretations of ERISA.
This court has held corporate officers to be liable as
fiduciaries on the basis of their conduct and authority
with respect to ERISA plans. In Yeseta we held that
by withdrawing funds from plan assets a corporate
officer of a plan sponsor was a fiduciary, whether or
not the sponsoring corporation authorized him to
make such withdrawals:

Under § 1002(21), a fiduciary includes a person
who “exercises any authority or control respecting
management or disposition of [a plan's] assets.”
Whether Yeseta was authorized to make the $14,200
and the $25,000 withdrawals or not, he did exercise
control over and disposed of Plan assets.... On this
basis, Yeseta is a fiduciary under § 1002(21) whether
or not he individually, or the business as an entity,
incurred a benefit from the withdrawal.

Id. at 386. It was irrelevant for the purpose of §
1002(21) whether Yeseta was acting on *1460 behalf
of the corporation or outside of his authority. Either
way, if he met the functional definition of §
1002(21), Yeseta was a fiduciary. Thus, Yeseta
rejected the distinction relied upon in Confer, 952
F.2d at 37. between officers exercising discretion “on
behalf of a corporation” and officers “hav]ing]
individual discretionary roles.”

PLC claims that Yeseta is distinguishable from
both this case and Confer, because unlike the
situation in Confer, where the corporation was named
as the plan fiduciary, in Yeseta the corporate
employer was not a named fiduciary. Rather, in
Yeseta, two of the corporate employees were named
fiduciaries. Therefore, the argument runs, Yeseta
could not claim to have been exercising the fiduciary
duty of the corporation, since the corporation was not
a named fiduciary. PLC points out that Confer is the

only case entirely on point in any federal circuit
court. No other cases present the analogous situation
in which a corporation is the named fiduciary, but the
person acting on behalf of the corporation is charged
with being a fiduciary.

Even if Yeseta were distinguishable on the
ground suggested by PLC, the language of ERISA
itself undermines the Third Circuit's holding and
PLC's contentions. ERISA specifically provides for
personal, as well as corporate, liability. 29 U.S.C. §
1109(a) provides that “[a]lny person who is a
fiduciary ... who breaches any of the responsibilities,
obligations, or duties imposed upon fiduciaries by
this subchapter shall be personally liable....”
However, “fiduciary” and “named fiduciary” have
separate definitions for purposes of the subchapter
containing § 1109. The term “fiduciary” is defined
“[flor purposes of this subchapter” at 29 U.S.C. §
1002(21)(A), and it is a functional definition as noted
above. In contrast, “named fiduciary” is given a
separate and formal definition in 29 U.S.C. §
1102(a)(2):

For purposes of this subchapter, the term “named
fiduciary” means a fiduciary who is named in the
plan instrument, or who, pursuant to a procedure
specified in the plan, is identified as a fiduciary (A)
by a person who is an employer or employee
organization with respect to the plan or (B) by such
an employer and such an employee organization
acting jointly.

There is no indication that an officer of a named
fiduciary cannot be a fiduciary and the personal
liability provision asserts that all fiduciaries will be
held personally liable, without mention of named

fiduciaries. 29 U.S.C. § 1109.

[10] Moreover, 29 U.S.C. § 1110 states that “any
provision in an agreement or instrument which

purports to relieve a fiduciary from responsibility or
liability for any responsibility, obligation, or duty
under this part shall be void as against public policy.”
The section goes on to allow insurance of fiduciaries
for potential liability, but not to permit relief from
liability. See29 C.F.R. § 2509.75-4 (1993)
(interpreting the statute in the above manner). Here,
PLC relies upon a statement in the Plan itself to
establish that the officers of PLC are not acting as
fiduciaries, but are acting on behalf of the
corporation. Because that statement purports to
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relieve the officers from fiduciary responsibility or
liability, under § 1110 it is void as against public
policy. Application of § 1110 requires one to find
first that the person in question is a fiduciary.
However, the definition of who is a fiduciary under §
1110 is based on the person's functions, not the title
conferred by the Plan. If the Plan itself could not
define who was or was not a fiduciary, the § 1110
prohibition against relieving fiduciaries from liability
would be rendered wholly ineffective. Therefore, we
hold that any interpretation of the Plan which
prevents individuals acting in a fiduciary capacity
from being found liable as fiduciaries is void.

[11] Agency interpretations of ERISA indicate
fiduciary status depends on an individual's functional
role rather than title. In an ERISA bulletin answering
questions, fiduciary status is consistently defined by
reference to ERISA § 3(21)(A), 29 US.C. §
1002(21)(A):

D-3 Q: Does a person automatically become a
fiduciary with respect to a plan by reason of holding
certain positions in the administration of such plans?

A: Some offices or positions of an employee
benefit plan by their very nature *1461 require
persons who hold them to perform one or more of the
functions described in section 3(21)(A) of the Act....
Persons who hold such positions will therefore be
fiduciaries.

Other offices and positions should be examined
to determine whether they involve the performance of
any of the functions described in section 3(21)(A) of
the Act.

29 C.FR. § 2509.75-8 (1993) (Department of
Labor). See also id, Question D-4 (regarding
members of an employer fiduciary's board of
directors); id., Question FR-16 (regarding a fiduciary
who is not a named fiduciary). The agency
interpretations favor finding fiduciary status for
discretionary actions and creating personal liability
for breach of the fiduciary duties to which those
actions necessarily give rise.

[12] Accordingly, we reject the Third Circuit's
interpretation in Confer that an officer who acts on
behalf of a named fiduciary corporation cannot be a
fiduciary if he acts within his official capacity and if
no fiduciary duties are delegated to him individually.
The broadly based liability policy underpinning
ERISA and its functional definition of “fiduciary”

compel the conclusion that the district court correctly
found that Hurwitz and Leone were fiduciaries as a
matter of law. As one court noted:

The legislative history is replete with indications
of congressional concern to assure adequate
protection for the interests of plan participants and
beneficiaries  beyond that available under
conventional trust law. Applying a restrictive judicial
gloss to the term “fiduciary” itself would, in effect,
enable trustees to transfer important responsibilities
to a largely immunized “administrative” entity.

Eaton v. D'Amato, 581 F.Supp. 743, 746
(D.D.C.1980) (citations omitted). Were we to accept
PLC's argument, a corporation would be able to
shield its decision-makers from personal liability
merely by stating in the plan documents that all their
actions are taken on behalf of the company and not in
a fiduciary capacity. We find that this was not
Congress's intent when it included the ‘“named
fiduciary” provision of 29 U.S.C. § 1102(a)(1). We
therefore affirm the district court on this point.

3. Maxxam, MGI and Other Individuals' Fiduciary
Status

[13] PLC also contends that the district court
erred in failing to find that as a matter of law,
MAXXAM, MGI, Schwartz and Iaco were not
fiduciaries.™ PLC claims that there has been no
showing of direct fiduciary responsibility. This claim
lacks merit. Viewed in the light most favorable to the
nonmoving party, the district court did not err in
finding that a genuine issue of fact exists. While PLC
is correct that fiduciary status rests on an objective
evaluation of functions performed, and not on an
individual's state of mind, such an objective
evaluation will be based on questions of fact
regarding discretionary duty and control that must be
determined at trial.

FN9. PLC is somewhat unclear as to under
what theory the district court should have
found Schwartz and Iaco to be fiduciaries.
However, it is evident from the district
court's opinion that it considered them
together with MAXXAM and MGI. In
addition, because Schwartz and Iaco were
not officers, employees or directors of PLC,
they could not be found not to have been
fiduciaries under the Confer theory
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elaborated above.
D. Class Action Certification
1. Class Action or Derivative Suit

Plaintiffs allege that the district court erred in
denying their motion for class certification. The
district court found that Plaintiffs had alleged only a
derivative cause of action and held that under
Fed.R.Civ.P. 23 a derivative suit cannot proceed as a
class action because the class representatives' claims
were not typical of the class claims. The district court
reasoned that under Massachusetts Mut. Life Ins. Co.
v. Russell, 473 U.S. 134, 105 S.Ct. 3085, 87 L..Ed.2d
96 (1985), “the beneficiaries in the present case do
not have a direct claim. Thus, it is impossible for the
present plaintiff's [sic] claims to be typical of the
claims of the class, because they do not have a claim,
rather they bring suit on behalf of the plan's claim.”
Kayes v. Pacific Lumber Co., C-89-3500 SBA, C-91-
*1462 1812 SBA, 17 Employee Benefits Cas. 1174
(N.D.Cal. filed April 14, 1993) (“Class Certification
Order”) at 5. Therefore, the district court held that
Plaintiffs' suit had to be brought under Fed.R.Civ.P.
23.1 and ordered Plaintiffs to file a third amended
complaint.

14][15] Whether or not an ERISA claim may be
brought as a class action is a question of first
impression in this circuit. This is a question of law
which we review de novo. See generally, United
States v. Yacoubian, 24 F.3d 1, 3 (9th Cir.1994). We
find that the district court erred in holding that an
ERISA action must be brought under Rule 23.1 and
therefore erroneously concluded that this suit could
not be maintained as a class action.

The district court based its holding that an
ERISA suit is derivative in nature on the Supreme
Court's holding in Russell and on this court's
interpretation of Russell in Sokol v. Bernstein, 803
F.2d 532 (9th Cir.1986). In Russell, the Court held
that while ERISA § 502(a)(2), 29 U.S.C. §
1132(a)(2), authorizes a beneficiary to bring an
action against a fiduciary under § 409 of ERISA, 29
US.C. § 1109, the recovery available under §
502(a)(2) inures to the benefit of the plan as a whole:
“A fair contextual reading of the statute makes it
abundantly clear that its draftsmen were primarily
concerned with the possible misuse of plan assets,

and with remedies that would protect the entire plan,
rather than with the rights of an individual
beneficiary.” 473 U.S. at 142, 105 S.Ct. at 3090. The
Court held that extra-contractual compensatory or
punitive damages based on emotional distress were
not available for a breach of fiduciary duty under
ERISA due to a delay in processing an individual's
benefit claim.

Although the Supreme Court's holding in Russell
was limited to § 409 of ERISA regarding fiduciaries'
personal liability, this court has extended it to
embrace § 502(a)(3), 29 U.S.C. § 1132(a)(3), which
empowers certain parties to bring an ERISA action.
Sokol, 803 F.2d at 535-36. In concluding that extra-
contractual emotional distress damages were not
available to a beneficiary under § 502(a)(3) of
ERISA, this court expanded the Russell rationale that
ERISA protections run to the plan, not to the
beneficiaries: “ERISA grants no private right of
action by a beneficiary qua beneficiary; rather, it
accords beneficiaries the right to sue on behalf of the
entire plan if a fiduciary breaches the plan's terms.”
Id. at 536.

This rationale was followed in Horan v. Kaiser
Steel Retirement Plan, 947 F.2d 1412 (9th Cir.1991),
which held that beneficiaries could not maintain an
ERISA breach of fiduciary duty claim because they
sought a remedy on behalf of themselves rather than
on behalf of the ERISA plan. “Under Russell and
Sokol, the plaintiffs fail to present a fiduciary breach
claim if the only remedy sought is for their own
benefit, rather than for the benefit of the Plan as a
whole.” Horan, 947 F.2d at 1418.

Sokol and Horan reveal that this court has
interpreted the Supreme Court's Russell opinion to
prevent any suit under ERISA for extracontractual
damages and to require that an ERISA suit cannot be
maintained unless the remedy sought inures to the
benefit of the plan. On this basis, the district court
concluded:

The logical result of reconciling Russell with the
plain language of section 1132(a)(2) is that a
participant or beneficiary who brings suit for breach
of fiduciary duty, does so on behalf of the plan and
not in his individual capacity. While the individual
has standing to bring suit, and stands to gain if the
suit is successful, his benefit is secondary or
derivative of the plan's gain.
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Class Certification Order at 4-5.

16][17] In so concluding, the district court erred
in its determination that this action is a “derivative”
one which must be brought under Fed.R.Civ.P. 23.1.
Although this suit may be characterized as
“derivative” in the broad sense, it clearly does not fall
within the terms of Rule 23.1. That rule applies only
to derivative actions “brought by one or more
shareholders or members to enforce a right of a
corporation or of an unincorporated association.”
(emphasis added). Plaintiffs here are not suing as
“shareholders” or “members” to enforce the right of
any ‘“‘corporation” or “unincorporated association.”
Rather, they are suing as plan *1463 beneficiaries to
enforce the right of the plan against its fiduciaries.
When a trust beneficiary brings a derivative suit on
behalf of a trust, “the specific provisions of Rule 23.1
are not controlling.” Charles A. Wright, Law of
Federal Courts § 73 at 525 (5th ed. 1994).

As the Supreme Court made clear in Daily
Income Fund, Inc. v. Fox, 464 U.S. 523. 535 n. 11
104 S.Ct. 831,838 n. 11, 78 L..Ed.2d 645 (1984), not
every “derivative” action falls under Rule 23.1. Rule
23.1 applies only to a narrow class of derivative suits:
those brought by shareholders or members of a
corporation or unincorporated association to
vindicate a right which may properly be asserted by
that corporation or association. See, e.g., id. at
535,104 S.Ct. at 838 (refusing to apply Rule 23.1
where the shareholder plaintiff suing on behalf of the
corporation sought to assert a right which could not
properly be asserted by the corporation).

[18] The Federal Rules of Civil Procedure single
out the specific type of derivative action described in
Rule 23.1 because the law has historically been
particularly wary of allowing shareholders to sue on
their corporation'’s behalf. Because of the fear that
shareholder derivative suits could subvert the basic
principle of management control over corporate
operations, courts have generally characterized
shareholder derivative suits as “a remedy of last
resort.” Renfro v. FDIC, 773 F.2d 657. 658 (5th

Cir.1985).

Moreover, the law has generally imposed an
intracorporate exhaustion requirement on plaintiffs in
such cases. See, e.g., Hawes v. City of Oakland, 104

U.S. 450, 460-61, 26 1.Ed. 827 (1881). This
requirement is reflected in Rule 23.1, which directs
the shareholder plaintiff to “allege with particularity
the efforts, if any, made by the plaintiff to obtain the
action the plaintiff desires from the directors or
comparable authority and, if necessary, from the
shareholders or members, and the reasons for the
plaintiff's failure to obtain the action or for not
making the effort.”” 10

FN10. However, Rule 23.1 itself imposes
only a pleading requirement. It does not
create any requirement that the plaintiff
actually make a demand on the board or
shareholders. The question whether a
demand requirement exists depends on the
applicable substantive law. See Kamen v.
Kemper Fin. Servs., 500 U.S. 90, 97, 111
S.Ct. 1711, 1716-17, 114 T.Ed.2d 152

(1991).

[19] Neither the text of Rule 23.1 nor the
concerns that motivate its separate treatment for
shareholder derivative actions apply here, for the
plaintiffs are not “shareholders” suing on behalf of a
“corporation.” Accordingly, we conclude that the
district court erred in requiring the plaintiffs to file an
amended complaint complying with that rule.

[20] Moreover, the district court erred in
concluding that the class representatives' claims were
not “typical” under Fed.R.Civ.P. 23(a)(3). Rule
23(a)(3) requires that “the claims or defenses of the
representative parties [be] typical of the claims or
defenses of the class.” There is no doubt that the
named plaintiffs' claims are typical of the class
claims. Defendants do not suggest that the named
plaintiffs are subject to unique defenses or have
different claims from those of any other member of
the class. They rely only on the fact that Plaintiffs'
common claim is a derivative one rather than a direct
one. However, Rule 23(a)(3) imposes only the
requirement that the class representatives' claims be
typical, not that they be direct™ Therefore, we
reverse the district court's determination that this suit
may not be maintained as a class action.

FN11.Lewis v. Chiles, 719 F.2d 1044. 1048-
49 (9th Cir.1983), on which the defendants
rely, is inapposite. In Lewis, we held that a
shareholder could not bring a derivative
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action on behalf of his corporation as a Rule
23 class action. Our holding did not rest on
the proposition that any action which can
broadly be characterized as “derivative” is
inappropriate for class action treatment.
Rather, our decision was based on the fact
that the specific type of “derivative” action
brought by the plaintiff-a derivative action
by a shareholder on behalf of his
corporation-must be brought under Rule
23.1. If our reasoning was based on a
broader proposition, it did not survive Daily
Income Fund.

2. Dismissal of Certain Plaintiffs as Inadequate
Representatives

The district court dismissed plaintiffs Kayes, G.
Kennedy, Lacy, Maurer, L. Reynolds, and
Schoenhofer  as  inadequate  class  *1464
representatives under Fed.R.Civ.P. 23.1 because it
found them to be vindictive toward Defendants on
the basis of “their long-standing, multiple grievances
against the present defendants....” Class Certification
Order at 17.

[21] We review the district court's determination
regarding adequacy of representation for an abuse of
discretion. Harmsen v. Smith, 693 F.2d 932, 943 (9th
Cir.1982), cert. denied, 464 U.S. 822, 104 S.Ct. 89,
78 1..Ed.2d 97 (1983).

Vindictiveness is the eighth factor enumerated
by this court in Larson v. Dumke, 900 F.2d 1363.
1367 (9th Cir.), cert. denied,498 U.S. 1012, 111 S.Ct.
580, 112 1..Ed.2d 585 (1990), in its consideration of
whether certain individuals were adequate class
representatives. The district court based its finding
that the dismissed plaintiffs were vindictive on three
lawsuits filed by Maurer, Lacy, Filby, Kayes, L.
Reynolds, and Schoenhofer against Defendants, and
on the fact that Maurer campaigned for a seat on the
Humbolt County Board of Supervisors based on an
“anti-Maxxam platform.” Apparently G. Kennedy
was considered vindictive because he initiated an
Employee Stock Option Plan in an attempt to buy
PLC from defendant Maxxam.

The first lawsuit the district court relied upon,
Maurer v. Hurwitz, Cal.Super.Ct. No. 76564, was a
suit brought in state court seeking essentially the

same remedy that is being sought in this case-to
recover the reversion that PLC received upon the
termination of the Plan. That suit was held to be
preempted by ERISA, resulting in the present suit.
Maurer v. Hurwitz shows no more vindictiveness
towards Defendants than does the case at bar, but
rather indicates a desire to enforce the same rights.
The other two suits relied upon by the district court
apparently were shareholder derivative suits
regarding the leveraged buyout of PLC. While those
suits reveal some animosity towards the directors of
PLC for allowing the takeover, or towards Maxxam
for taking over PLC, they hardly constitute evidence
of vindictiveness to such an extent that these
plaintiffs cannot adequately represent the class.

[22] Although it was enumerated as a factor in
Larson, there have been no cases in this circuit in
which a plaintiff has been found to be an inadequate
class representative on the basis of vindictiveness.
The reason we consider vindictiveness as a factor in
evaluating adequacy of representation is to render
ineligible individuals who possess animus that would
preclude the possibility of a suitable settlement. For
instance, in Lim v. Citizens Savings and Loan Ass'n,
430 F.Supp. 802, 811 (N.D.Cal.1976), the defendant
argued that “plaintiff's professed ‘revenge’ motive
creates clear potential conflicts with the class
because, in this frame of mind, plaintiff is likely to
by-pass favorable settlement offers.” Even in such a
situation, however, the court did not find the vengeful
plaintiff inadequate: “Indeed, the vengeance of an
aggrieved person more often engenders the zealous
prosecution essential to a class action than the over-
zealous prosecution which may threaten to strangle a
class action.” Id. at 812.

[23] Viewed in this light, the lawsuits relied on
by the district court hardly demonstrate animus that
would jeopardize the interests of the class. Rather,
they indicate a desire to protect shared financial
interests. Similarly, while it is possible that the
plaintiffs might try to use the class action as leverage
to obtain a settlement in such pending litigation, see
Davis v. Comed, Inc., 619 F.2d 588. 593-94 & 97
(6th Cir.1980), in the case at bar none of the litigation
relied upon by the district court was still pending.

241[25] This court finds an abuse of discretion
when it has a “definite and firm conviction that the
court below committed a clear error of judgment in
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the conclusion it reached upon weighing of the
relevant factors. A district court may abuse its
discretion if it does not apply the correct law or if it
rests its decision on a clearly erroneous finding of
material fact.” United States v. Plainbull, 957 F.2d
724, 725 (9th Cir.1992) (citations omitted). By giving
undue weight to litigation which was neither pending,
nor tending to show unusual animus towards
Defendants other than a desire to protect named
plaintiffs' rights, the district court *1465 may have
abused its discretion. On the other hand, two other
factors mentioned by the district court-the attempt to
buy out PLC from Maxxam by Kayes, G. Kennedy,
and L. Reynolds, and the anti-Maxxam platform by
Maurer in his campaign-are factors which could
properly be considered by the district court in its
determination, 2

FN12. In addition, it appears that plaintiffs
Filby (who was not dismissed) and Lacy
(who was dismissed) may have had pending
lawsuits against some of the defendants
regarding individual annuities not covered
by the present suit. If this is true, it would
support dismissal of Lacy on the basis of
Davis.

It is impossible to determine what weight the
district court gave to each of these factors in its
determination that the representatives were
inadequate, or what standard it used in finding those
representatives to be vindictive. Therefore, we
remand this issue to the district court to reweigh the
evidence, keeping in mind the policy behind
considering vindictiveness as a factor in evaluating
adequacy of representation.

3. Plaintiffs' Counsel's Potential Conflict of Interest

The district court also found that Plaintiffs'
counse! possessed a potential conflict of interest
because Plaintiffs' counsel also represents the PL
Rescue Fund and named plaintiffs Filby and Lacy
with respect to individual annuities not covered by
the present suit. Therefore, the district court ruled
that Plaintiffs' counsel had to eliminate these
potential conflicts by withdrawing from representing
the PL Rescue Fund and from representing Filby and
Lacy in their individual suits.

Neither side has cited any case in opposition to

or in support of the district court's ruling. Plaintiffs'
claim of error seems to revolve around the one
instance of a conflict cited by the district court
regarding an instruction not to answer a question in a
deposition. Plaintiffs claim that the district court
erroneously perceived this instruction as an example
of a conflict; rather, they argue, the instruction not to
answer was based on the attorney-client privilege. It
is impossible to discover to what instance the district
court was referring, as the court provided no citation
to the record. Nonetheless, this argument misses the
point of the district court's holding. The district court
stated that, although there was no evidence that the
Plan's representation had been compromised,
withdrawal was necessary to eliminate potential
conflicts. The district court had previously noted that
the PL Rescue Fund had a broader mission than did
the class, including pressuring Maxxam to sell its
interest in Pacific Lumber.

[26] “The responsibility of class counsel to
absent class members whose control over their
attorneys is limited does not permit even the
appearance of divided loyalties of counsel.” Sullivan
v. Chase Inv. Servs. of Boston, Inc., 79 F.R.D. 246
258 (N.D.Cal.1978). Plaintiffs argue that because the
conduct of the litigation has shown no manifestation
of divided loyalties, requiring withdrawal was
improper. Plaintiffs misunderstand the law. The
“appearance” of divided loyalties refers to differing
and potentially conflicting interests and is not limited
to instances manifesting such conflict. In Sullivan,
the district court ordered withdrawal of counsel under
a similar situation where there had as yet been no
reason to believe improper influence had resulted
from the representation of two parties with
conflicting interests. Id. We find that the district court
did not abuse its discretion in ordering Plaintiffs'

counsel to withdraw from conflicting representation.
8 ICp.

E. Prohibited Transaction Claims
1. The Purchase of Annuities from ELIC

Plaintiffs next contend that the district court
erred in granting Defendants' summary judgment
motion on Plaintiffs' claim that certain transactions
were “prohibited transactions” within the meaning of
ERISA § 406, 29 U.S.C. § 1106™3 The first
transaction*1466 at issue involved Defendants'
purchase of annuities from ELIC. Plaintiffs asserted
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that this purchase constituted a prohibited transaction
because Defendants selected ELIC in order to
maximize their recovery of surplus plan assets, and
therefore constituted a transfer for the benefit of a
party in interest or self-dealing.

FN13. ERISA § 406, 29 U.S.C. § 1106,
provides in relevant part:
(a) Transactions between plan and party in
interest
Except as provided in section 1108 of this title:
(1) A fiduciary with respect to a plan shall not cause
the plan to engage in a transaction, if he knows or
should know that such transaction constitutes a direct

or indirect-
K ok sk ok ok ok

(D) transfer to, or use by or for the benefit of, a

party in interest, of any assets of the plan....
k ok sk ok ok ok

(b) Transactions between plan and fiduciary

A fiduciary with respect to a plan shall not-

(1) deal with the assets of the plan in his own
interest or for his own account,

(2) in his individual or in any other capacity act
in any transaction involving the plan on behalf of a
party (or represent a party) whose interests are
adverse to the interests of the plan or the interests of
its participants or beneficiaries....

[27] This court rejected this same argument in
Waller v. Blue Cross of Cal., 32 F.3d 1337, 1346 (9th
Cir.1994):

[Plurchasing replacement annuities as part of a
plan termination even with such alleged infirmities is
not the kind of transaction § 406 prohibits. As we
explained in M & R Inv. Co.:

The party-in-interest prohibitions [under § 406(a)
] act to insure arm's-length transactions by fiduciaries
of funds subject to ERISA. A transaction with a party
in interest is prohibited under the presumption that it
is not arm's-length. The result is a broad per se
prohibition of transactions ERISA implicitly defines
as not arm's-length.

685 F.2d at 287. In other words, the transaction,
itself, should communicate the breach. ERISA,
however, permits the transaction that forms the basis
for plaintiffs' § 406 claim-the purchase of annuities as
part of a plan  termination. See29 U.S.C. §
1341(b)(3)(A)(1). Plaintiffs do not allege that either
Executive Life or Provident is a party in interest.
Absent such an allegation, we fail to see how

purchasing annuities to terminate plaintiffs' Plan
constitutes a per se violation of ERISA, even if
accomplished through an infirm bidding process or
for improper purposes. For the same reason, we also
reject plaintiffs' § 406(b) claim.

1d. (quoting M & R Inv. Co., Inc. v. Fitzsimmons,
685 F.2d 283, 287 (9th Cir.1982)). The district court
correctly found that the purchase of annuities from
ELIC was not a prohibited transaction under ERISA

§ 406,29 U.S.C. § 1106.

2. The Use of Residual Plan Surplus as Collateral

Plaintiffs allege that PLC also engaged in a
prohibited transaction in violation of ERISA § 406,
29 U.S.C. § 1106, in obtaining a bridge loan to
finance MGI's takeover of PLC. In obtaining the
loan, PLC pledged as collateral the right to receive
the future residual distributions from the Plan after
the Plan's termination, the purchase of annuities, and
other required distributions. Plaintiffs asserted below
that this transaction violated the prohibition in § 406
on dealing with a plan asset for the benefit of a party
in interest. The district court dismissed this claim,
ruling that the pledge of collateral was not a
prohibited transaction because the collateral pledged
was a contingent right and not an actual plan asset.

Neither Plaintiffs nor Defendants cite any
authority addressing whether a contingent right to
receive plan surplus following distribution constitutes
a plan asset. Defendants cite numerous cases
supporting the proposition that residual plan assets
can legally revert to the employer after plan
termination. However, this point is not disputed and
is inapposite to whether the use of a contingent right
of reversion prior to plan termination constitutes a
prohibited transaction. Defendants also cite case law
on security interests indicating that the pledge of the
right to receive anticipated funds is the pledge of a
general intangible, not an interest in the underlying
asset.

This court has adopted a broader functional
definition of what constitutes an “asset of the plan”
for purposes of § 406. In Acosta v. Pacific
Enterprises, 950 F.2d 611 (9th Cir.1991), this court
stated:

*1467 ERISA's legislative history makes clear
that “the crucible of congressional concern was

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.



51 F.3d 1449

Page 21

51 F.3d 1449, 31 Fed.R.Serv.3d 948, 19 Employee Benefits Cas. 1116, Pens. Plan Guide (CCH) P 23907Z

(Cite as: 51 F.3d 1449)

misuse and mismanagement of plan assets by plan
administrators and that ERISA was designed to
prevent these abuses in the future.” In light of
Congress' overriding concern with the protection of
plan participants and beneficiaries, courts have
generally construed the protective provisions of §
406(b) broadly....

Appellees argue that the term “assets of the plan”
encompasses only financial contributions received by
the plan administrators. We decline to cabin the term
in such a restrictive definition. Congress' imposition
of a broad duty of loyalty upon fiduciaries of
employee benefit plans counsels a more functional
approach. To determine whether a particular item
constitutes an “asset of the plan,” it is necessary to
determine whether the item in question may be used
to the benefit (financial or otherwise) of the fiduciary
at the expense of plan participants or beneficiaries.

Id. at 620 (citations omitted). It is clear from
Acosta that “assets of the plan” is not defined in
strictly financial terms, but rather is determined by
examining whether the “item in question may be used
to the benefit (financial or otherwise) of the fiduciary
at the expense of plan participants or beneficiaries.”
Id. In Acosta, the alleged “asset of the plan” was a
participant-shareholder list. In Acosta, however, we
did not reach the question of whether or not this list
was a plan asset; rather, we affirmed on the ground
that the fiduciaries' use of the list did not constitute
self-dealing. Jd ™!

FNI14. The only other case addressing the
meaning of “assets of the plan” under § 406
is an Eleventh Circuit case which held that
an employer's contingent and non-vested
future retirement liabilities under a plan
were not assets of the plan, and so could be
used in the employer's own interest. Phillips
v. Amoco Qil Co., 799 F.2d 1464, 1471
(11th Cir.1986), cert. denied, 481 U.S. 1016
107 S.Ct. 1893, 95 1.Ed.2d 500 (1987).
However, that case is not analogous,
because here the assets potentially affected
are vested funds of the plan, not unvested
liabilities.

[28] Therefore, in this circuit there is a twofold
functional test as to whether an item in question
constitutes an “asset of the plan™: (1) whether the
item in question may be used to the benefit (financial

or otherwise) of the fiduciary, and (2) whether such
use is at the expense of the plan participants or
beneficiaries. In this case, it is unquestionable that
the contingent interest at issue was used to the benefit
of the fiduciary, by helping finance the takeover. The
question is whether it was used at the expense of the
Plan participants.

[29]1 PLC correctly points out that the loan
transaction did not jeopardize the assets of the Plan,
nor did it affect Plaintiffs' vested benefits under the
Plan. The loan document cited by Plaintiffs, which
indicates that the loan would be in default if the plan
incurred liabilities, evidences the bank's concern with
its future interest, but it does not in any way indicate
that the bank would be able to reach plan assets upon
such a default. Therefore, the Plan assets were never
at risk by being indirectly put up as collateral.

In enacting ERISA, Congress was concerned
about the mismanagement of plan assets to the
detriment of the plan and its beneficiaries. Although
in this case the Plan assets themselves were never put
at risk, the Plan fiduciary used funds-which were plan
assets-as collateral for a purpose which did not
benefit the Plan. The purpose and end result of this
use was the termination of the Plan. While this did
not directly hurt the beneficiaries, since annuities
were purchased, it can hardly be argued that it was
for the benefit of the Plan.

It is clear from legislative history that in enacting
§ 406, Congress was not only concerned with deals
between the plan and a fiduciary:

As in other situations, this prohibited transaction
may occur even though there has been no transfer of
money or property between the trust and any party in
interest. For example, securities purchases or sales by
the trust in order to manipulate the prices of securities
to the advantage of a party in interest constitute “a
use by, or for the benefit of| a party in interest of any
income or assets of the trust.”

*1468 S.Rep. No. 383, 93d Cong., 2d Sess.
(1974), reprinted in 1974 U.S.C.C.A.N. 4890, 4982.
The legislative history goes on to indicate a policy
against conflicting interests when contemplating
termination:The bill also treats as a prohibited
transaction investments which jeopardize the income
or assets of the trust... Of course, the prohibited
transaction provisions do not prevent an employer, on
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termination of his plan, from recovering assets not
needed to pay plan benefits.... If termination is
contemplated, it should be clear that investments are
not being made or maintained with the interests of
potential remaindermen in mind in any case where
this is in conflict with the interests of the participants
or beneficiaries.

Id. at 4984-85.

[30] In light of the legislative history revealing a
policy against self-dealing in plan termination and
this court's policy of interpreting the fiduciary duty
broadly, we hold that the collateral for the bridge
loan was a plan asset. Corporations should not be
permitted to rely on their ERISA plan assets to
finance takeovers or other risk ventures. One of the
reasons § 406 was included in ERISA was that
“Congress was apprehensive that exceptions to the
common law rules against self-dealing were unduly
eroding the underlying principle and included Section
406 as a barrier to such erosion.” Lowen v. Tower
Asset Management, Inc., 829 F.2d 1209, 1215 (2d
Cir.1987) (citing S.Rep. No. 127, 93d Cong., 2d
Sess., reprinted in1974 U.S.Code Cong. &
AdminNews 4838, 4865). It is clear that the
fiduciaries involved here had in mind only their own
interests, or those of a party in interest, when setting
up the bridge loan. Such conflicting loyalties should
be discouraged. We reverse the district court's
dismissal of this prohibited transaction claim.

F. Interim Attorney's Fees

[31] Plaintiffs contend that the district court
erred in concluding that an interim award of
attorney's fees is unavailable under ERISA. Whether
or not interim attorney's fees are available under
ERISA is a question of law, which we review de
novo. See United States For Use and Benefit of Reed
v. Callahan, 884 F.2d 1180, 1185 (9th Cir.1989),
cert. denied 493 U.S. 1094, 110 S.Ct. 1167, 107
L.Ed.2d 1069 (1990).

[32] In an ERISA action by a participant,
beneficiary, or fiduciary, “the court in its discretion
may allow a reasonable attorney's fee and costs of
action to either party.” 29 U.S.C. § 1132(g). This
language mirrors that regarding attorney's fees in
civil rights actions. See42 U.S.C. §§ 2000e-5(k),
2000a-3(b) & 1988. On the basis of nearly identical

statutory language, we have held that as in civil rights
cases awards of attorney's fees in ERISA litigation
should ordinarily be granted:

ERISA, like the Civil Rights Acts of 1871 and
1964, and the Labor-Management Reporting and
Disclosure Act, is remedial legislation which should
be liberally construed in favor of protecting
participants in employee benefit plans. Section
502(g)(1), 29 U.S.C. § 1132(g)(1), authorizes the
court to award attorney fees. This section “should be
read broadly to mean that a plan participant or
beneficiary, if he prevails in his suit under § 1132 to
enforce his rights under his plan, ‘should ordinarily
recover an attorney's fee unless special circumstances
would render such an award unjust.” ”

Smith v. CMTA-IAM Pension Trust, 746 F.2d
587, 589 (9th Cir.1984) (citations omitted). We held
that in applying the factors adopted by this court in
Hummell v. S.E. Rvkoff & Co., 634 F.2d 446 (9th
Cir.1980), the district court must keep these remedial
purposes in mind because “[a]n important aspect of
that protection [ERISA] is to afford [participants and
beneficiaries] effective access to federal courts.”
Smith, 746 F.2d at 589.

Plaintiffs argue that the Supreme Court has
authorized interim attorney's fees under these same
civil rights statutes on which this court relied in
determining that ERISA's attorney's fees statutes
must be construed in *1469 favor of attorney's fees
absent special circumstances. See, e.g., Texas State
Teachers Ass'n v. Garland Indep. School Dist., 489
U.S. 782,790, 109 S.Ct. 1486, 1492-93, 103 L.Ed.2d
866 (1989); Hanrahan v. Hampton, 446 U.S. 754
757, 100 S.Ct. 1987, 1989, 64 1..Ed.2d 670 (1980)
(per curiam).™™2 Therefore, Plaintiffs argue that by
implication, the same interim attorney's fees should
be available under ERISA.

FN15. It should be noted that interim
attorney's fees under civil rights legislation
are only available if a party has prevailed on
the merits of at least some of its claims. See
Hanrahan, 446 U.S. at 758, 100 S.Ct. at
1989, However, since the district court did
not determine whether Plaintiffs prevailed
on any claim, we need not reach that issue
now. We only need examine whether or not
interim attorney's fees are authorized under
ERISA. The same holds true for the
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determination of whether the Hummell
factors are met.

The district court found that the policies behind
ERISA, unlike those underlying civil rights statutes,
do not justify interim attorney's fees. The court based
this distinction on the fact that civil rights plaintiffs
serve as “private attorneys general” in that they
protect interests which benefit the general public. “In
contrast, the policies underlying ERISA-while
nevertheless important-‘do not rise to the level of
assuring that all citizens are accorded their civil
rights.” ” (quoting Ellison v. Shenango Inc. Pension
Bd., 956 F.2d 1268. 1275 (3d Cir.1992)). The district
court reasoned that the ERISA plaintiff seeks a
recovery only for a select number of individuals, not
for the general public. Thus, less incentive in the
form of attorney's fees is needed for private
enforcement.

The cases on which the district court relied in
denying attorney's fees were all cases dealing with
whether or not to adopt the Smith “special
circumstances rule” for awarding attorneys fees.
Ellison, 956 F.2d at 1274-75:Bittner v. Sadoff &
Rudoy Indus., 728 F.2d 820 (7th Cir.1984); Iron
Workers Local No. 272 v. Bowen, 624 F.2d 1255 (5th
Cir.1980). These cases used the same logic which the
district court adopted to reject this standard under
ERISA. However, as noted above, in Smith, this court
accepted the special circumstances rule, analogizing
to the civil rights legislation. Therefore, the district
court's conclusion is somewhat suspect, since it relied
upon logic in cases which came to the opposite
conclusion to that reached by this court in Smith.

Once we accept a “remedial” standard for
attorney's fees in ERISA cases, as we did in Smith,
there are few distinctions between the interim award
of attorney's fees in the ERISA context and under
civil rights statutes. In both contexts, the litigant may
not be able to continue pursuing the litigation unless
attorney's fees are awarded whenever any relief is
obtained.

We hold that interim attorney's fees are available
under ERISA to the extent that they are available
under civil rights statutes. We reverse the district
court on this issue and remand to determine whether
Plaintiffs have prevailed on any issue, and whether
the Hummell factors are met. ™

ENI16.Flanagan v. Inland Empire Elec.
Workers Pension Plan, 3 F.3d 1246, 1253-
54 (9th Cir.1993) is not dispositive of this
issue. In that case, this court merely held
that the reversal of summary judgment
finding that plaintiffs lacked standing was
not enough to justify attorney's fees, and
was premature. The gist of this court's
opinion was that a reverse of a standing
determination did not constitute success “
‘on any significant issue in litigation which
achieves some of the benefit [they] sought in
bringing suit.” ” Id. at 1253 (quoting Smith
746 F.2d at 589). Here, Plaintiffs claim to
have achieved some benefit in the form of a
Stipulated Order.

AFFIRMED IN PART AND REVERSED IN
PART.

C.A.9 (Cal.),1995.
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